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Abstract 
 
This paper will analyze the practice of intercountry adoption and its legal and human rights implications. 
Much debate exists in the international community as to the justification for intercountry adoption and how to 
best ensure the well being of children around the world.  This analysis will illustrate a brief historical account 
of intercountry adoption and how this practice has come to be, explore the various arguments in support and 
opposition of intercountry adoption, then turn to existing international law relevant to the issue.  This 
analytical process will demonstrate how intercountry adoption poses various challenges to international law, 
and will argue that the international legal system is currently ill-equipped to govern this system in a safe and 
secure manner.  
 
I. Introduction 
 
Intercountry adoption is the practice in which children in a position of need, and in the 
absence of their biological parents, are sent from their country of origin to an awaiting 
adopting family usually in the developed world.  This form of adoption can engage children 
of all ages; infants to teenagers have been sent abroad to live with a new family through this 
system. This issue is interconnected with broader notions of the human right to live, global 
inequity, developmental aid, displaced persons in times of armed conflict, among others; 
thus, it is an issue of vast complexity and contentiousness. Much debate exists in the 
international community as to the justification for intercountry adoption and how to best 
ensure the well being of children around the world.  This analysis will illustrate a brief 
historical account of intercountry adoption and how this practice has come to be, explore 
the various arguments in support and opposition of intercountry adoption, then turn to 
existing international law relevant to the issue.  This analytical process will demonstrate how 
intercountry adoption poses various challenges to international law, and will argue that the 
international legal system is currently ill-equipped to govern this system in a safe and secure 
manner.  
 
II. History of Intercountry Adoption 
 
A brief examination of the history of intercountry adoption reveals the contemporary nature 
and modern relevance of this issue as a rising challenge in the international community. 
Indeed, intercountry adoption in the context of disadvantaged children from poor, 
developing nations, coming to the developed Northern/Western world, is largely a 
phenomenon of the last half-century.1  The number of children being adopted by families in 
the United States has risen from a negligible figure in the mid-1900s to an average of over 
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twenty thousand per year.2 Though various conflicts, natural disasters, or other incidences 
displacing large numbers of people have caused slight bumps in this yearly average; generally, 
figures have been steadily increasing.3 
 It was not until the post World War II atmosphere that large-scale efforts began to 
place children in need of families into awaiting adults in foreign countries.  Seemingly 
simultaneously, a shift occurred which saw childless parents in stable living conditions 
consider adopting a foreign child, while the war left so much death and devastation that the 
plight of parentless children was undeniable.4 This circumstance, due to the widespread 
slaughter of adults by Nazi troops, and exemption of many working age, able bodied, 
prisoners, spawned a wave of an unprecedented number of children with no means of 
support hit the international community; this called for immediate relief. 
 The next major conflict that engaged much of the international community, 
particularly the Americas, was the Korean War.  Orphan and abandoned children in the 
wake of the intense civil war lead to the opening up of South Korea for adoption.5 
Additionally, children fathered by American soldiers fighting in the conflict faced great 
discrimination in Korean society, thus creating another group with much to benefit from 
intercountry adoption.6  The occurrences of adoption in South Korea steadily decreased and 
opposition sentiment began to arise. During the 1988 Seoul Olympics, political forces in 
opposition of the practice shamed the country in the press, this lead to further decline and 
stigmatization of the practice.7 The trend of increased intercountry adoption rates following 
armed conflict, and largely concerning internally displaced persons and refugees places this 
discussion in the legal forum, namely the Convention on the Status of Refugees,8 and the 
forth Geneva Convention which concerns civilians effected by armed conflict.  
 With the fall of the “Iron curtain” and consequently the dissolution of the former 
U.S.S.R. many countries including China, Russia, and various newly formed nations, opened 
their boarders to intercountry adoption.9 For various reasons including particular adoption 
scandals, and political attitudes toward intercountry adoption, most of these countries 
restricted the practice significantly or absolutely in years to follow.10 Restrictions on 
intercountry adoption were not implemented due to a significant decrease in demand, or 
because the issue’s prominence has declined; rather, legal and political discourses and foreign 
pressures have pushed the policy of these countries to where they stand today.11 
 In the case of the underdeveloped sending nations of intercountry adoption, the 
plight of Latin America and Africa is quite unique. Cultural tradition in most of these 
countries is a process of extended family caretaking, meaning that children who can not be 
cared for by their immediate family are traditionally taken in by extended family in times of 
war, or other crisis.12 As a result of economic dislocation, in which families are moving away 
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from the support network of their extended family, to cities to find work, many children are 
abandoned to the streets or institutional care after their parents fall victim to ongoing 
poverty.13  Frequent armed conflict, and crippling poverty has created an environment where 
traditional responses to children in need are no longer sufficient. In addition, the AIDS crisis 
has created new pressures to increase the flow of children from Africa to the Western world.  
Though Africa has in the past sent very few children abroad for adoption, the devastation of 
the adult population from AIDS, and creation of a huge group of “AIDS orphans” many of 
whom are HIV positive, has lead to widespread intercountry adoptive practices.14 
 This brief historical account reveals the many international instances in which 
intercountry adoption has been utilized in positions of necessity.  In most circumstances the 
practice was adopted and utilized temporarily in response to an extraordinary need for 
children living without parents. It seems that the only permanent usage of intercountry 
adoption has recently been established in response to the ongoing plight of poverty and 
insecurity in under-developed sending nations, and maintained by an increased interest 
among perspective parents in receiving nations.  As is the case for most identifiable 
challenges to international law in today’s international community, intercountry adoption has 
a highly interconnected character in relation to broader challenges of global inequality, 
poverty, environmental degradation, AIDs, and armed conflict. 
 Globalization has created a political and legal environment in which challenges and 
issues arising before organizational bodies such as the United Nation’s General Assembly 
incorporate a multitude of ideological and political positions.  An exploration of the greatest 
proponents and opponents of intercountry adoptive practices demonstrates the crux of the 
argument for each side of this highly contentious and consequentially legal discussion. While 
varying degrees of advocacy and opposition exist, the diversity of opinions on this matter 
highlight the difficulty in reaching some level of international consensus; such a deficiency 
marks major obstacle to the formation of any substantive legislative treaty to govern these 
practices in a manner recognized by a vast plurality of states. 
 
III. Arguments for  Intercountry Adoption 
 
Proponents of intercountry adoption view it as a humanitarian or philanthropic response to 
impoverished children in developing nations whom do not have the means to ensure the 
recognition of their basic rights in their birth environment. Intercountry adoption can be 
seen as “serving the most fundamental human rights of the most helpless humans,” by 
providing children with love and care, which will promote growth and development of a 
healthy, and fulfilling life.15 Intercountry adoption can be, and commonly is, “perceived as a 
humanitarian act that transfers a child from extreme poverty and its vulnerabilities and 
limitations, to the wealth, comfort, and opportunities of the developed world.”16 It is also 
believed that families formed through this process are a demonstration of harmony, and the 
human capacity to love the “other” in an, otherwise, largely discriminatory world.17 Despite 
the notion that discrimination of all forms could partially be curtailed through intercountry 

                                       
    13  Id. 
    14  Id. 
    15  Supra note 1 at p. 152. 
    16  David M. Smolin, Intercountry Adoption and Poverty: A Human Rights Analysis, Capital University Law 
Review, Vol. 36, (2007). 
    17  Supra note 1. 



55                                      The University for Peace Law Review                           [Vol. 1: 52 
 

adoption, other accounts maintain that inequalities are actually perpetuated through trans-
racial adoptive practices.18  This analysis will show how the debate between intercountry 
adoption as a humanitarian effort of philanthropy versus an institution which perpetuates 
inequality and how that struggle communicates to the realm of international legal 
discussions. 

Much of the plea put forward by proponents of intercountry adoption is that this 
system provides a necessary alternative to the abusive lives lead by abandoned children in 
developing countries. Proponents point out the deficiency of orphanage and foster care 
facilities in most sending countries, “children abandoned, killed, left in dismal orphanages, or 
living on the streets bear horrific testimony to the pressing need for adoption.”19  Though 
critics of intercountry adoption cite in-country foster care as preferable to intercountry 
adoption, it is argued that foster care and social services do not sufficiently exist in sending 
countries, thus “overwhelmingly the homeless children of the world are living and dying in 
[poor] orphanages and on the streets.”20 The International Labour Organization also found 
that the children of the poor in developing nations are vulnerable to harm such as child 
labour, debt bondage, child prostitution, and child trafficking.21 This perspective attempts to 
discount the legitimacy of ethical or political objections to intercountry adoption, as such 
objections in light of this argument sacrifice the objective “good” of children to ideological 
idols.22 Additionally, proponents of intercountry adoption maintain that this system often 
provides significant funds for poor orphanages in sending countries.23 
 
IV. Arguments against  Intercountry Adoption 
 
Inversely, arguments in opposition of intercountry adoption are plentiful, vast, and assume 
various perspectives, or directions of approach, in an attempt to denounce the practice 
fundamentally, ethically, systematically or otherwise. Whereas some schools of thought 
refute the practice on a fundamentally grounded basis, other criticisms explore flaws in the 
current intercountry adoption system, and denounce the practice on a logistical level. 
Academics, lawyers, politicians, and human rights activists have all spoken in a critical light 
about intercountry adoption generally, and specifically concerning the current system and 
practices. 
 For some, the sale of the vulnerable children of impoverished families to the citizens 
of wealthy, powerful nations is necessarily morally unjust.24 Some ideologically opposed 
critics have claimed that “[T]he fact that those seeking to adopt want daughters and sons, 
not sex or labour, seems to make little difference.”25 Justification for this perspective is 
entertained through the notion that the rights of the adopted children, and the biological 
family are not brought into consideration; instead the practice only “serves the interests of 
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those [. . .] adults who want to become parents.”26 This argument is consistent with the belief 
that children are best served by enjoying their racial, ethnic, and culture by remaining in their 
community of origin.27 Furthermore, it is believed that placing children in the hands of 
adoptive parents, from foreign countries, whom are largely dissimilar, can lead to the loss of 
identity association with the child’s community of origin; thus fostering an environment of 
potential ethnic, racial, and other forms of discrimination.28 This discussion has also been in 
the broader context of transracial adoption and the power struggle between racial groups in 
the United States of America.29  An argument has been made that trans-racial adoption, 
which at times is facilitated by intercountry adoption, is an institution which perpetuates the 
unbalanced power paradigm between whites and African Americans; essentially, it is 
becoming increasingly normalized for white families to have a black adopted child, yet it 
remains that a white child with black adoptive parents would be stigmatized.30    
 UNICEF’s position on intercountry adoption aligns with many of these critical 
arguments.  Utilizing the Convention on the Rights of the Child, UNICEF’s work is guided 
by the notion that “every child has the right to know and be cared for by his or her own 
parents, whenever possible.”31 This position fully recognizes the value and importance of 
families in children’s’ lives; thus, families needing support to care for children should receive 
it, and alternative means of caring for the child should only be explored when the biological 
family is unavailable, unable, or unwilling to care for the child, despite previous means of 
assistance.  
 Many human rights activists, along with some other critics of intercountry adoption 
do not denounce the practice as wholly negative, but point out flaws and insecurities in the 
current process. Some believe that international adoption is, at best, a partial solution, 
engaging a very small portion of children in need of aid in developing countries.32 It can be 
argued that funds allocated to giving homes to a small minority of children in need would be 
better spent on improving conditions which would serve to benefit the larger group.33 
Efforts to change conditions of poverty, cultural attitudes, and other factors leading to the 
abandonment of children, and surrendering of children to adoption, should be viewed as a 
shared responsibility of both sending and receiving countries, rather than efforts to facilitate 
the transfer of a limited number of children to adoptive parents.34 A large percentage of the 
funds in this massive market are thought to be pocketed by adoption intermediaries and 
orphanage bureaucrats.35 This creates pressure to continue the international adoption system, 
which is seen as destructive for the sending countries because it deters money from being 
funnelled into infrastructural development to build up social welfare institutions in order to 
support biological parents. From this perspective, those with truly philanthropic intentions 
for suffering children in developing nations should “provide assistance and help to children 
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within their own societies, rather than spending inordinate sums to strip children of their 
national identity, native culture, and language.”36 
 A large position in opposition of intercountry adoption points out the dangers of 
child laundering, child trafficking, and the coinciding exploitation and abuses of adopted 
children,37 “intercountry adoption is a conditional good; intercountry adoption as child 
trafficking is an evil.”38 The intercountry adoption system has been criticized in its entirety 
for having no effective means of preventing the practice from degenerating into illicit child 
trafficking.39 “Only when the law, society, and intercountry adoption system are reformed 
will the conditions under which intercountry adoption can flourish as a good be 
established.”40 Though proponents of intercountry adoption argue that incidences of illicit 
child trafficking, and abusive environments for adopted children are highly exaggerated by 
opponent claims makers, empirical evidence exists to suggest that issues of illicit child traffic 
in intercountry adoption are prominent and frequent.41 “The problem with intercountry 
adoption and child trafficking are systematic and recurrent, not exceptional or occasional.”42 
An assertion central to this analysis is that the substantial degree of child laundering that 
infects the intercountry adoption system does not inherently exist but is fostered by specific 
shortcomings of law and practice in the current system.43 
 With the substance of perspectives both in opposition and promotion of 
intercountry adoption in mind, this analysis will now turn to explore how these issues 
communicate to the realm of international law and the challenges that arise.  From the 
previous discussion it can be ascertained that the challenge facing international law on this 
issue is essentially two tiered.  Firstly the issue of moral, ethical, and accordingly legal 
justification of intercountry adoption; that is, when, why and how is it appropriate, if not 
necessary, to utilize intercountry adoption to assure a child’s right to live. Secondly, how can 
international law function as a mechanism to ensure that legitimate adoptive practices to not 
degenerate into illicit child traffic for abusive purposes? Through an examination of the 
relevant existing laws this analysis will identify areas of concern and detriment in current 
international law as it attempts to effectively address all the aforementioned concerns. 
 
V. Applicable International Law 
 
Firstly, the challenge to international law in defining the context in which it is deemed legally 
permissible, if not necessary, to send children from their native country and indigenous 
cultural context to awaiting receiving countries and eager parents-to-be will be explored. The 
1989 Convention on the Rights of the Child (CRC)44 is arguable the ultimate expression of 
children’s rights as internationally supported, to date. In the Preamble, the convention talks 
in very powerful language about the child as a member of the human family entitled to 
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fundamental human rights, and by virtue of immaturity and vulnerability the children are 
entitled to specific safeguards.  According to Article 3 “the best interests of the child shall be 
a primary consideration” in all actions, policies, or laws concerning children. Despite the fact 
that this convention establishes significant rights for, and in protection of, children; its 
applicability to intercountry adoption is problematic. The convention does indeed entertain 
the issue of children in need of care outside of their birth family, but takes a passive 
approach, leaving discretion in the hands of the party states; countries are free to decide 
whether of not to engage in any adoptive practices. This notion illustrates a broader 
challenge to international legal issues, that is – in an attempt to promote a large plurality of 
states to sign on to conventions broad state discretion is allowed – systemically crippling the 
power of the convention. 

Articles 20, 21, and 35 of the Convention on the Rights of the Child deal most 
specifically with the issue of children in need of care outside their birth family. Article 20 
states, with respect to children deprived of their family environment that nations shall “in 
accordance with their national laws” provide alternative care to ensure the wellbeing of the 
child.45  The article outlines various forms of alterative care that may be provided for these 
children, including kafalah of Islamic law, foster care, adoption, or placement in “suitable 
institutions.” When considering solutions, the article states that “due regard shall be paid to 
the desirability of continuity in a child’s upbringing and to the child’s ethnic, religious, 
cultural and linguistic background.” In light of this article it would appear that intercountry 
adoption would offend the notion of maintaining the ethnic or cultural identity of the 
child.46 

In Article 21 speaks explicitly to intercountry adoption and establishes a hierarchy of 
responses to children in need of care outside of their birth family, stating that party states 
“must treat it [intercountry adoption] as lower on the hierarchy of choices than various in-
country options that include but are not limited to in-country adoption.” Widespread belief 
caters to the notion that in-country adoption is preferable to intercountry adoption, but the 
Convention on the Rights of the Child in Article 21 goes above and beyond this statement.47  
In Article 21 (b) the Convention intercountry adoption is recognized as legitimate only when 
“the child cannot be placed in a foster or an adoptive family or cannot in any suitable 
manner be cared for in the child’s country of origin.”48 Thus, the Convention on the Rights 
of the Child places in-country foster care, and institutional care that may be deemed 
“suitable.” The issue of what care is, or is not, considered suitable was elaborated on by the 
Chair of the U.N. Committee on the Rights of the Child who, on various occasions, has 
indicated publicly that this language should be interpreted to establish a preference of 
intercountry adoption to institutional care in such places as orphanages.49  On the issue of 
foster care the position of the Committee on the Rights of the Child and the CRC are 
criticized as on-going in-country foster care is viewed as preferable to intercountry adoption; 
critics argue that foster care should not be viewed as a suitable permanent accommodation.50 
This analysis of the CRC and interpretations of the Convention shows that intercountry 
adoption is certainly restricted to a “last-resort response” but is, in some instances, legally 
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permissible.  Much debate exists on the last point discussed: whether intercountry adoption 
is preferable to long-term foster care.  In this context the legal challenge which arises is the 
meaning of the legal language “suitable permanent accommodation” and interpretations of 
the lexicon.51 

The Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption, or generally referred to as the Hague Convention on Intercountry 
Adoption and here forth simply as the Hague Convention, looks to tackle this hierarchy of 
responses to children in need of care where the CRC has perhaps fallen short. The Hague 
Convention is thought to be the most significant and substantive legitimization of 
intercountry adoption in international law, affirming the preference of intercountry adoption 
over institutional and foster care in a child’s home country.52 Indeed, within the preamble of 
the Convention it is stated “intercountry adoption may offer the advantage of a permanent 
family to a child for whom a suitable family cannot be found in his or her State of origin.”53 
The Convention effectively places intercountry adoption as the second option on the 
hierarchy of responses to children in need, while in-country adoption is reasserted as the first 
and foremost preferable accommodation.  The Hague Convention, like the CRC, has been 
criticized for failing to require member states to recognize intercountry adoption as a means 
of assuring the rights of a child.54 In addition, the Hague Convention makes further 
contributions to the legal discussion on intercountry adoption by outlining some substantive 
rules which attempt to ensure against wrongful attempts to separate biological parents from 
their children through means of “financial payments to induce the surrender of parental 
rights, or coercion as in kidnapping.”55 Furthermore, member states are obliged in the 
Convention to create a central authority to implement basic procedural rules in order to 
ensure obedience to the substantive rules outlined.  

The Hague Convention is seen by some as a step in the wrong direction for 
intercountry adoption; while the Convention looks to modify current practices and facilitate 
intercountry adoption more effectively, it assumes the notion that this practice promotes 
transnational identities and endorses a multicultural paradigm. The contrary has been 
extensively argued, “intercountry adoption not only fails to address the needs of the majority 
of children in sending nations but also creates honorary members of the dominant group in 
receiving countries.”56 So it seems that broad membership to the Hague Convention has 
signified the international legal position for the justification of intercountry adoptive policies 
as a legitimate and legal response to accommodate children in need of parents.  The Hague 
Convention also looks to address the second identified challenge to international law that is: 
to maintain legitimate practice and curtail illicit child trafficking. 

The Hague Convention is a positive affirmation of existing rules against abuses of 
adoption for illicit trafficking.57  The Convention provides a level of political cover for 
leaders in sending nations who wish to turn to intercountry adoption as a means of 
providing welfare for parentless children but have been reluctant to do so because of anti-
adoption forces that make claims that the country is selling their children, or otherwise 
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exploiting them as a resource for financial gain.58 Furthermore, the Convention has 
stimulated domestic policy and legal reform in these sending countries in a direction 
favorable to intercountry adoption, the effect has been a diminishing black-market in which 
control mechanisms do not exists which fosters illicit child trafficking.59  

Legal documents, which hold general applicability to the issue of intercountry 
adoption, include the Universal Declaration of Human Rights and consequential 
International Bill of Rights, and the Slavery Convention of 1926 and supplemental protocol. 
More recently an array of treaties has looked more specifically at dealing with illicit child 
trafficking, associated systems, and procedures.  Such treaties are the 2001 U.N. Convention 
against Transnational Organized Crime, to Prevent, Suppress and Punish Trafficking in 
Persons, Especially Women and Children and optional protocols60 thereto, and the 2000 
ILO Convention Concerning the Prohibition and Immediate Action for the Elimination of 
the Worst Forms of Child Labor.61 

In the preamble of the optional protocol to the Convention against Transnational 
Organized Crime powerful language is used calling states to “effective action to prevent and 
combat trafficking in persons,” while adopting the view that a collective response involving 
the country of origin, transit, and destination must collaborate to curtail this trade in 
persons.62 In Article 3 a legal definition for “trafficking in persons” is presented, which can 
serve in the process of bringing perpetrators to justice, Article 5 sites mandatory 
criminalization for member states to implement relevant laws into domestic law, while 
Articles 9 through 11 deal specifically with prevention mechanisms.63 Though this 
Convention would presumably act as effective international law to curtail illicit child 
trafficking implicated in intercountry adoption it falls well short.  Nowhere does the protocol 
specifically mention intercountry adoption, indeed the entire practice is seemingly left out of 
articles that identify particular issues, which need to be addressed through obligatory 
preventive measures.   

Similarly, the ILO Convention on child labor attempts to lay down an exhaustive 
legal prohibition of circumstances in which children are most frequently subject to child 
labor, but does not skim the surface of the issue of children obtained for labor through 
intercountry adoption.  While the Hague Convention explicitly attempt to curtail illicit child 
trafficking it does so only through measures concerning sending countries, and fails to allow 
for any system of prevention and punishment once the child has been legally sent from their 
country of origin.64  Thus, international law fails to provide a legal framework in which to 
prevent children obtained through intercountry adoption from degenerating into illicit child 
trafficking; sure the general rules apply, but no explicit programs have been put in place. 
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VI. Recommendations & Conclusive Remarks 
 
Irrespective of one’s moral or ethical stance on the legitimacy of intercountry adoptive 
policies as a means to secure a child’s right to live in prosperity, health, and realize their 
developmental potential, it seems that international legal institutions are ill-equipped to 
ensure the security and safety of children in this process.  Various research and empirical 
reports aforementioned in this analysis point to the blatant flaws in this system and highlight 
the gross abuses children are subjected to everyday because of these detrimental 
inadequacies.  Mechanisms to ensure safe practices cannot be left to private adoption 
institutions and state actors in underdeveloped sending countries; these parties are vastly 
under-resourced and are often driven by maximized profits, rather than a value-based 
mandate.65  

 Not until the international community and institutions within the United Nations, as 
well as regional organs, have established an effective system of policies and mechanisms 
designed for safe and secure transfer of children will intercountry adoption realize its 
potential as a legitimate means of philanthropy and promotion of multicultural harmony.  
This is not to say that legitimate intercountry adoption does not take place in the current 
system, but a cost-benefit analysis would suggest that illicit child trafficking is far too much 
of a harm to justify the good that may come from legitimate adoptions.  Thus, international 
law must seek to effectively regulate the system – the need is abundant, the resources are 
available in receiving countries, and no legitimate state could stand in opposition to laws 
which protect the well-being of the children of the world: the future of our global 
community. 
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